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IN THE UNITED STATES COURT OF APPEALS

FILED

FOR THE ELEVENTH CIRCUIT U.S. COURT OF APPEALS

ELEVENTH CIRCUIT
JUNE 24, 2009

THOMAS K. KAHN

D. C. Docket No. 05-00127-CV-JTC-3

RANDAL J. CHATHAM,

Plaintiff-Appellant,
Versus

COLONEL BLAKE ADCOCK,
Administrator of the Coweta County

Jail, is sued in his official and

individual capacity,

SGT. ELIZABETH HOMER,

on duty officer in charge at Coweta County
Jail, is sued in her official and

individual capacity,

JENNIE ADCOCK,

head nurse at the Coweta County Jail, is
sued in her official and individual capacity,

Defendants-Appellees,

SGT. JOHN LEWIS,
detective, 1s sued in his official
and individual capacity,



Defendant.

Appeal from the United States District Court
for the Northern District of Georgia

(June 24, 2009)
Before TIOFLAT and CARNES, Circuit Judges, and HOOD," District Judge.
PER CURIAM:

Randal Chatham, a pro se prisoner, filed a complaint against three prison
officials of the Coweta County Jail complaining that the officials showed
deliberate indifference to a serious medical condition by denying him access to
medication and failing to protect him from prisoner violence, in violation of the
Eighth and Fourteenth Amendments. See U.S. Const. , amend. VIII, XIV. The
prison officials denied Chatham’s allegations and, as an affirmative defense,
alleged that they were immune from suit under the doctrine of qualified immunity.
Following an initial round of discovery, the officials moved the district court for
summary judgment, asserting their defense of qualified immunity. Addressing the

question of whether the evidence of record showed that the officials had infringed

" Honorable Joseph M. Hood, United States District Judge for the Eastern District of
Kentucky, sitting by designation.



Chatham’s constitutional rights as alleged, the district court held that it did not;
the evidence was insufficient to make out a case for the jury. The court therefore
granted summary judgment.

Chatham now appeals the court’s ruling." The thrust of his appeal is that the
district court erred in concluding that the evidence was insufficient to establish
triable issues of fact on his claims that the officials were deliberately indifferent to
his serious medical needs and in failing to protect him from inmate violence. We
agree that the evidence was insufficient to establish these claims for the reasons
stated in the portion of the district court’s order granting summary judgment

attached to this opinion as an Appendix. See Chatham v. Adcock, No. 3:05-CV-

0127, Order and Opinion (2007).

AFFIRMED.

" In his appeal, Chatham also challenges the district court’s denial of (1) his request for
the appointment of counsel, (2) his motion for a continuance, (3) his motion to compel discovery,
(4) his motion for reconsideration of the court’s order denying his motion to amend his complaint
and to dismiss the officials’ summary judgment motion, and (5) his motion for leave to amend
his complaint. We find no merit in any of these challenges. Rulings (1), (2), (3), and (5) were
proper exercises of the district court’s sound discretion and we find no error in ruling (4).

3


















AO 72A
(Rev.8/82)

district court’s grant of summary judgment to a doctor and nurse who had prescribed
ineffective medications for a prisoner’s severe pain (who “basically did nothing to
alleviate that pain”), the Eleventh Circuit held that it was a jury question whether the
defendants had been deliberately indifferent to the prisoner’s serious medical needs.
McElligott, 182 F.3d at 1257-58 (citing with approval Third Circuit opinion “finding
that inmate stated a claim for deliberate indifference based on denial of post-operative
pain medication,” and noting that, “although plaintiff was provided with aspirin, this
may not constitute adequate medical care™) (internal quotations omitted). As noted
supra, “deliberate indifference may be established by a showing of grossly inadequate
care as well as by a decision to take an easier but less efficacious course of
treatment.” Seals v. Shah, 145 F. Supp. 2d 1378, 1384 (N;D. Ga. 2001) (Thrash, J.).

Nevertheless, it is undisputéd that neither of the two community physicians
who examined Plaintiff in July 2005, shortly after his return to the Jail from the
hospital emergency room, prescribed anything stronger than Motrin. [Nurse Adcock
Aff. 9 & Attachs. I, J.] Plaintiff’s assertion that these doctors adapted their medical
recommendations to the Jail’s policy on controlled substances is entirely speculative
and unsupported by actual evidence. Moreover, the Emergency Room Note for

Plaintiff’s July 12, 2005, hospital visit immediately after his altercation with Hardy
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indicates that Plaintiff was “in mild distress” and only “complain[ed] of some pain
to the left wrist and back of the hand where he was struck with a broom handle.”
[Pf.’s Ex. E38 at 1 (emphasis added).] Accordingly, the Court finds that, at most,
Plaintiff’s denial-of-Vicodin claim amounts to a disagreement over a course of
treatment recommended by different medical doctors, none of whom is a defendant
herein. The Court concludes that there is no genuine issue of material fact as to
whether this claim sets forth an Eighth Amendment violation, which it does not. See.

e.g., Harris, 941 F.2d at 1504-05. Therefore, Defendants are entitled to summary

judgment on Plaintiff’s denial-of-Vicodin claim.

2. Failure to protect Plaintiff from assault by inmate Hardy

a. The legal framework

“[P]rison officials have a duty . . . to protect prisoners from violence at the
hands of other prisoners.” Farmer v. Brennan, 511 U.S. 825, 833 (1994). However,
not every instance of inmate on inmate violence “translates into a constitutional
liability for prison officials responsible for the victim’s safety.” Id. at 834. A
violation occurs “when a substantial risk of serious harm, of which the official is
subjectively aware, exists and the official does not respond reasonably to the risk.”

Marsh v. Butler County, 268 F.3d 1014, 1028 (11th Cir. 2001) (en banc) (internal
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quotations omitted). To survive summary judgment, a Plaintiff must “produce
sufficient evidence of (1) a substantial risk of serious harm; (2) the defendants’
deliberate indifference to that risk; and (3) causation.” Hale, 50 F.3d at 1582.
“Merely negligent failure to protect an inmate from attack does not justify liability
under section 1983 . . . . The known risk of injury must be a strong likelihood, rather
than a mere possibility before a guard’s failure to act can constitute deliberate
indifference.” Brown v. Hughes, 894 F.2d 1533, 1537 (11th Cir. 1990) (citations and
internal quotations omitted). Moreover, to be deliberately indifferent, a prison
official “must both be aware of facts from which the inference could be drawn that
a substantial risk of serious harm exists, and he must also draw the inference.”

Farmer, 511 U.S. at 837 (emphasis added).

b. The parties’ dispute

Defendants argue that Sgt. Homer was unaware of a substantial risk to Plaintiff
from inmate Hardy prior to their fight, and she was not on duty at the time of the
fight, so that she cannot be held liable for the injuries that Hardy inflicted upon
Plaintiff. [Defs.” Supp. Br. at 13.] Defendants contend that “general hostilities” in
a prison dormitory do not constitute a substantial risk of harm. [Defs.” Reply at 14.]

They assert that by removing inmate Roberts from dormitory A-6, Sgt. Homer took
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the action she felt necessary to prevent violence between Roberts and Plaintiff,
without realizing that Hardy’s friendship with Roberts gave cause to be concerned
about Plaintiff’s welfare. Defendants argue that although, in hindsight, Sgt. Homer
“could have taken a different course of action, the Constitution does not provide a
forum for second-guessing.” [Defs.” Supp. Br. at 18-20.]

Plaintiff responds by asserting that he suffered escalating abuse from Roberts
and Hardy from the time Roberts was assigned to dormitory A-6; that Sgt. Homer was
aware of the “strong connection” between these two “gangstas™; and that, given the
repeated warnings from Plaintiff and others, neither Sgt. Homer nor Col. Adcock
could have been unaware of the danger that Hardy posed to Plaintiff. [Pf.’s Resp. at
28-30; see Pf.’s Ex. E31 (Sgt. Homer’s 7-2-05 incident report, noting, “Problems w/
inmates ‘dividing up.” Black vs. White.”); Pf.’s Ex. E33 (Sgt. Homer’s 7/03/05
incident report, referring to Roberts and Hardy as “close,” and noting that “these two
have the potential to cause more problems”™).]

Plaintiff states that a Jail officer informed him that Hardy had been transferred
into dormitory A-6 after being involved in a fight with two other inmates, who “were
able to get the best of him (Hardy) with a broom handle.” [Pf.’s Aff. §33.] Shortly

thereafter, Hardy assaulted two Mexicans inmates in A-6, slamming a cell door on the

58




AQ 72A
(Rev.8/82)

hand of one of them and severing the last joint on one of his fingers, which Plaintiff
knew because he and two other inmates had helped clean up the blood and had found
the severed joint. [Id. 937.]

According to Plaintiff, the Jail officers knew about Hardy’s propensity to
verbal abuse, which Hardy displayed on a regular basis, and advised Plaintiffto “steer
clear” of Hardy because “he is a bad one.” [Id. 9 34-35, 38.] Plaintiff states that
Hardy’s co-defendants on aggravated assault and battery charges were removed from
A-6 prior to Hardy’s arrival there “to protect them from Hardy.” [Id. §32.] When
Roberts was placed in A-6 in May 2005, he and Hardy “became abusive toward
[Plaintiff], threatening violence and calling [him] ‘cracker.”” [Id. 9 36.] By July 2,
2005, there were “near riot conditions” in A-6, with “nearly all blacks . . . now
abusive” to him, and continuing threats of violence. [Id. Y 40, 42-43.]

c. Analysis

Hardy’s allegedly belligerent attitude towards whites and, in particular,
Plaintiff, and his allegedly repeated acts of violence at the Jail; his friendship with
Roberts, who apparently shared Hardy’s feelings and who nearly came to blows with
Plaintiff; Nurse Webb’s alleged, though disputed, statement that guards at the Jail

anticipated a fight between Hardy and Plaintiff at some time not long before the
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assault; the allegedly repeated warnings to Jail officials, from Plaintiff and others, that
Hardy posed a danger to Plaintiff - all these facts, alleged by Plaintiff or admitted by
Defendants, suggest that Hardy’s close proximity to Plaintiff constituted a risk of
harm to Plaintiff. Moreover, a reasonable response to this risk would have been to
separate Plaintiff from Hardy. See Hale, 50 F.3d at 1583-85 (reversing grant of
summary judgment to County Sheriff because, inter alia, there was evidence “of
several reasonable measures to reduce the risk of violence”). Nevertheless, as
discussed infra, Plaintiff’s allegations, serious though they may be, do not establish
a genuine issue of material fact as to whether Sgt. Homer and/or Col. Adcock not
only knew of facts suggesting that Plaintiff faced a substantial risk of serious harm
from Hardy, but also subjectively drew the inference that he did. See Farmer, 511
U.S. at 837.

Carter v. Galloway, 352 F.3d 1346 (11th Cir. 2003), is instructive in this

regard. In Carter, the plaintiff, who had suffered a knife attack at the hands of his
cellmate, appealed the district court’s grant of summary judgment, in favor of two
prison officials, on the plaintiff’s claim that the officials had been deliberately
indifferent to a substantial risk of serious harm posed by his cellmate. Id. at 1347.

The Eleventh Circuit affirmed the grant of summary judgment because there was
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insufficient record evidence of the defendants

9 e

Id. at 1349.

During Plaintiff’s time [with his] cellmate . . ., Defendants clearly knew
that [the cellmate] was a “problem inmate” with a well-documented
history of prison disobedience and had been prone to violence.
Defendants also had specific notice from Plaintiff that [the cellmate]
acted crazy, roaming his cell like a “caged animal.” But before
Defendants’ awareness arises to a sufficient level of culpability, there
must be much more than mere awareness of [the cellmate’s] generally
problematic nature.

Id.. Despite the plaintiff’s many complaints to the defendants, he never directly told
them that his cellmate had threatened him, although he did inform them of his
cellmate’s remark that the plaintiff would help with the cellmate’s plan to fake his
own hanging “one way or another,” which, apparently, the plaintiff took as a threat.

Id. at 1349-50.

To assume that Defendants actually made the inference that [the
cellmate’s] statement constituted a serious threat would assume too
much. Defendants would have had to read imaginatively all derogatory
and argumentative statements made between prisoners to determine
whether substantial risks of serious harm exist. We do not view the
summary judgment record as supporting a contention that Defendants
drew the inference or should have drawn the inference from [the
cellmate’s] “one way or another” comment as a serious threat, leaving
Plaintiff exposed to any substantial risk of serious harm.

Defendants arguably should have placed Plaintiff elsewhere but
merely negligent failure to protect an inmate from attack does not justify
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liability under section 1983. Defendants only possessed an awareness of
[the cellmate’s] propensity for being a problematic inmate; to find
Defendants sufficiently culpable would unduly reduce awareness to a
more objective standard, rather than the required subjective standard set
by the Supreme Court. Such a generalized awareness of risk in these
circumstances does not satisfy the subjective awareness requirement.

Id. at 1350 (footnote, citation, and internal quotations omitted). See also Lavender

v. Kearney, 206 Fed. Appx. 860, 863-64 (11th Cir. 2006) (unpublished opinion)
(affirming summary judgment for defendant because, although he knew of assailant’s

13

“violent nature and knew of his racial animus against white residents,” “there was no
evidence he was aware that [assailant] posed a specific risk” to plaintiff; and noting
that “[g]eneral knowledge about an inmate’s violent tendencies, without more specific
information about the risk, does not constitute deliberate indifference). McBride v.
Rivers, 170 Fed. Appx. 648, 655 (11th Cir. 2006) (unpublished opinion) (affirming
grant of summary judgment to defendants because, although plaintiff, a victim of
inmate violence, had informed defendants “that he feared for his life” if placed in
same cell with his eventual assailant, plaintiff “did not identify a specific prior
incident, from which the defendant could infer that a substantial risk existed”).

Likewise here, although Plaintiff asserts that Hardy threatened him repeatedly

in the days before the assault, Plaintiff has not identified any specific “serious threat”
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from Hardy, which he then reported to Sgt. Homer, Col. Adcock, or any other Jail

officer prior to July 12, 2005. See Carter, 352 F.3d at 1350 (discussing “serious

threat” requirement and noting that “derogatory and argumentative statements” are
not equivalent to threats). The only specific threat that Plaintiff sets forth in the
record is Hardy’s alleged threat on the morning of July 12, 2005, shortly before the
assault occurred, that he would “swing on” Plaintiff, by which time it was too late for
Sgt. Homer, who was not on duty at the time, or Col. Adcock, who did not personally
witness the threat, to do anything to help Plaintiff. [See Pf.”s Aff. §50; see also Doc.
8-2, Part IV attach. 99 19-20 (alleging that on or about July 5, 2005, after Roberts had
been transferred, Plaintiff “began receiving renewed threats” from Hardy, and that on
July 12, 2005, approximately thirty minutes before the assault, Hardy threatened
Plaintiff in the breakfast line, “attempted a sneak attack from behind on Plaintiff,”
and spit on Plaintiff “in plain view” of three officers).]

The fact that Hardy was a “problem inmate” with “violent tendencies” simply
“does not satisfy the subjective awareness requirement.” See Carter, 352 F.3d at
1350; Lavender, 206 Fed. Appx. at 863. At most, Plaintiff has demonstrated that
Defendants were negligent in not separating him from Hardy, but negligence is not

the constitutional standard by which Defendants’ actions or omissions are to be
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judged. See Carter, 352 F.3d at 1350. Sgt. Homer asserts that she felt that the
transfer of Roberts away from A-6 dormitory on July 3, 2005, “alleviated the[]
problems” there. [Homer Aff. § 5.] There simply is insufficient evidence in the
record to allow the Court, or a jury, to second guess Sgt. Homer’s assertion that she
was not aware of a substantial risk of serious harm to Plaintiff during the nine days
that intervened between the transfer of Roberts and the assault by Hardy.
Accordingly, although the Court is sympathetic with the misfortune that befell
Plaintiff as a result of that assault, Sgt. Homer and Col. Adcock are entitled to
summary judgment on Plaintiff’s claim that they were deliberately indifferent to the

risk of harm posed by Hardy.

¥ ok ok ok
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