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DUBI NA, Circuit Judge:

The Plaintiffs-Appellants ("the Plaintiffs"), seek to prevent
the construction of a nunicipal landfill on a site in Sarasota
County, Florida, that the Plaintiffs claimis an indispensable
habi tat for the highly endangered Fl ori da Panther and al so honme to
the threatened Eastern Indigo Snake. The Plaintiffs bring this
case before us to challenge the district court's grant of summary
judgment in favor of the Defendants-Appellees ("the Defendants").
The district court's challenged judgnent has thus far allowed
Sarasota County to proceed with construction of the landfill. For
t he reasons stated below, we affirmthe district court's judgnent.

| . BACKGROUND



A. The Florida Panther and the Eastern Indigo Snake

The Florida Panther (Felis concolor coryi ) was listed as
endangered in 1967. See 32 Fed.Reg. 4001. This panther, which is
a subspecies of the cougar, "is a |large, slender cat, tawny above
and whitish below" David S. Mehr, The Florida Panther, in 1 Rare
and Endangered Biota of Florida 176 (Stephen R Hunphrey et al.
eds., 1992) (hereinafter "Maehr"). According to the Fish and
Wldlife Service ("the FFWS."), the Florida Panther is "one of the
nost endangered large mammuals in the world." F.WS. Biologica
Opinion for the Sarasota Landfill Project at 10 (April 3, 1995)
(hereinafter "F.WS. Opinion").* Al though the Florida Panther once
ranged throughout the Southeastern United States, it has been
reduced to a single population in south Florida. The "geographic
isolation, habitat |oss, small population size, and associated
i nbreeding” of the remaining population have resulted in a
significant loss of health and genetic variability in Florida
Pant hers. F.WS. Opinion at 10-11. According to current
estimates, there are only 30-50 adult Florida Panthers left in the

wild.? 1d. However, the record in this case indicates that there

"F.WS. Qpinion" refers only to the 1995 Bi ol ogi ca
Opinion. As discussed infra, the F.WS. conpleted three separate
Bi ol ogi cal Opinions for the Sarasota landfill project. However,
the first one, conpleted in 1990, did not concern either the
Fl ori da Panther or the Eastern Indigo Snake. The second one,
conpleted in 1994, addressed concerns regarding the Florida
Pant her and the Eastern Indigo Snake, but was superseded by the
third opinion, the "F.WS. Opinion," conpleted in 1995.

’I't is unknown how many Fl orida Panthers once roamed the
Sout heastern United States. Theoretical estinmates place
approximately 1,360 Panthers in what is now Florida. Ken
Al varez, Twilight of the Panther 35 (1993). Anecdotal evidence
fromearly American history suggests the presence, at one tineg,
of |arge panther populations in the Arerican South. For exanpl e,



have been no confirned sightings of the Florida Panther in the area
in which the landfill is to be built.?®

The Eastern Indigo Snake (Drymarchon corais couperi ) was
listed as threatened in 1978. See 43 Fed. Reg. 4028. Measuring up
to 81/2 feet, this docile, nonpoisonous snake is the | ongest found
North America. Paul E. Mhler, The Eastern I ndigo Snake, in 3 Rare
and Endangered Biota of Florida 181 (Paul E.  Mhler et al. eds.
1992) (hereinafter "Mohler"). Al though this iridescent black snake
once ranged throughout Florida, Georgia, southeastern South
Carol i na, southern Al abama, and southern M ssissippi, its known
popul ations are now restricted to certain areas in Florida and
Georgia. F.WS. Opinion at 24. The F.WS. has not yet designated
any critical habitat for the Eastern |Indigo Snake.
B. The Landfill

On Novenber 22, 1989, the United States Arnmy Corps of

a narrative of Hernando deSoto's 16th Century expedition to
Florida told of "many lions and bears ..." Id. at 36 (citations
omtted). Wile traveling through Georgia during Colonial tines,
naturalist WIIliam Bartram observed that "bears, tygers

[ pant hers], wolves and wild cats ... are numerous enough." Id.
(citation omtted).

*The landfill site is located fifty miles north of the
Cal oosahatchee River. Florida Panthers have not been docunented
north of this river, which proceeds inland fromFort Mers and
then generally northeast. The Plaintiffs' allegation that
anecdot al evidence proves that there are now Fl orida Pant hers
north of the Cal oosahatchee River is not persuasive. Wile
anecdotal sightings of Florida Panthers have been reported, such
information is generally unsupported by verifiable docunentation.
Fl orida Panthers by nature are "secretive and illusive and sel dom
observed, " and "confusion and m sidentification with the nore
wi dely distributed bobcat” is coomon. F.WS. Opinion at 18. The
very expert upon whomthe Plaintiffs rely has indicated to the
F.WS. that "the fact that there are no records of road kills is
conpel I i ng evidence that Panthers are not present [in or around
the landfill site]." F.WS. Opinion at 17 (referencing Maehr
D., enphasis supplied).



Engi neers ("the Corps") received an application from Sarasota
County, Florida ("Sarasota County" or "the County") for a permt
under Section 404 of the Clean Water Act ("CWA'), 33 U S.C. 88
1251-1387. The proposed project for which Sarasota County sought
a permt consists of constructing an 895-acre landfill and required
ancillary structures on a 6,150-acre site known as the "Wlton
Tract." The Walton Tract is located in west central Sarasota
County, north of the Cal oosahatchee River, west of the Makka
River, and just southwest of the Makka River State Park.
According to current projections, the fill wmterial for the
[andfill will inpact approximately seventy-four acres of isol ated
wet | ands.* The project also includes construction of a roadway
extension ("the Knights Trail Road extension"), consisting of
approximately 2.5 mles of new road and inpacting 0.47 acres of
wet | ands.

During June of 1990, the Corps dispersed notice of Sarasota
County's applicationto governnent agenci es, private organi zati ons,
and ot her interested persons. The notice invited public coment on

the landfill proposal. Two nonths later, the F.WS. issued a

*For purposes of the CWA, the Corps defines wetlands as:

[ T hose areas that are inundated or saturated by
surface or ground water at a frequency and duration
sufficient to support, and that under norna

ci rcunst ances do support, a reval ence of vegetation
typically adapted for life in saturated soi
conditions. Wetlands generally include swanps,

mar shes, bogs, and sim |l ar areas.

40 CF. R § 232.2(r); see Sheldon M Novick et al. eds.
Envi ronnental Law Institute, 2 Law of Environnental
Protection 8 12.06[1][b] (1994).



Bi ol ogi cal Opinion consenting to the project.® However, the
Envi ronnmental Protection Agency ("the E.P.A ") recomended deni al
of the permit under Section 404(b)(1) of the guidelines pronul gated
pursuant to the Clean Water Act. At that tinme, Sarasota County
projected that the landfill would affect 120 acres of wetl ands.

The foll ow ng year, Sarasota County submtted an alternative
anal ysi s, which included nodi fications of the project calculated to
reduce the prospective effect on wetlands. Four Sites, |abeled D,
E, F (the Walton Tract), and G were proposed for the landfill.
During Septenber of 1993, Sarasota County submtted a revised pl an
that woul d reduce the landfill's effect on wetlands from 120 acres
to approximately seventy-four acres. In February of 1994, the
E.P.A notified the Corps that it no longer objected to the
i ssuance of the permt.

At the end of May 1994, the Corps conpleted an Environnent al
Assessment and Statenent of Findings, determning that no
envi ronmental inpact statenment was required. In addition, the
Corps announced that a public hearing would not benefit the
deci si on-maki ng process. After nearly five years of adm nistrative
review, the Corps approved the requested permt on June 3, 1994.
On August 10, 1994, the Corps verified the applicability of
Nationwi de Permt No. 26 to Sarasota County's proposal to fill 0.47
acre of wetlands as part of the Knight's Trail Road extension

proj ect .

°I'n consenting to the project in 1990, the F.WS. indicated
that the landfill would not affect the Wod Stork (Mycteria
anericana ). The F.WS. did not, at that time, consider the
effects that the landfill would have on the Florida Panther and
t he Eastern | ndi go Snake.



On June 17, 1994, the Plaintiffs submtted a sixty-day notice
of intent to sue. The Plaintiffs alleged violations of the C ean
Water Act and the Endangered Species Act ("ESA"), 16 U.S.C. 88
1534-44. Two nonths later, the F.WS. requested resunption of § 7
consul tation under the ESA to all ow consideration of any potenti al
effect on the Florida Panther and the Eastern Indigo Snake.®

In October of 1994, the F.WS. issued its first Biologica
Opi ni on addressing concerns regarding the Florida Panther and the
Eastern I ndi go Snake. The Opinion concluded that the project was
unlikely to jeopardi ze further the existence of either the Florida
Pant her or the Eastern Indigo Snake. However, it did include an
"incidental take" statenent for the Eastern Indigo Snake and
recomendations for Florida Panther conservation, wet | and
preservation, and a nonitoring program The Corps i ncorporatedthe

F.WS."s reconmmendati ons and nodified Sarasota County's permt on

®Section 7 of the ESA requires that federal agencies consult
with the F.WS. to ensure that actions the agency authorizes are
not likely to jeopardize the continued exi stence of species
listed as "threatened" or "endangered," or adversely nodify or
destroy habitat designated as critical to the survival of a
listed species. 16 U S.C. 8 1536. |If the proposed action may
affect a listed species, formal consultation between the agency
and the F.WS. is required. 1d.; 50 CF.R 8§ 402.14. \Wen
formal consultation is initiated, the agency is required to
provide the F.WS. information about the proposed project and the
"best scientific and comercial data available.” 50 CF. R 8§
402. 14(d). The F.WS. then prepares a biol ogi cal opinion
including: (1) a conclusion regardi ng whet her the proposed
action is likely to jeopardi ze the continued exi stence of a
listed species or adversely nodify critical habitat; (2) when
necessary, an "incidental take" statenment regarding aninals
likely to be killed by the project; and (3) reasonable and
prudent alternatives to the action if the proposed action is
likely to jeopardize a species. 1d. The phrases "jeopardi ze the
conti nued exi stence of," "destruction or adverse nodification,"
and "incidental take" are defined by regulation at 50 CF. R 8§
402. 02.



Novenber 14, 1994. Two weeks later, the Plaintiffs comenced an
action in federal district court against the Corps, the F.WS., the
E.P.A. ,” and the Sarasota County Admi nistrator.

In response to the suit, the F.WS. requested that the Corps
resume 8 7 consultation on the permt. The Corps suspended
Sarasota County's permt the next day, and on February 7, 1995, the
Cor ps al so suspended its verification of coverage for discharge of
fill associated with the Knight's Trail Road extension project. In
April of 1995, the F.WS. issued to the Corps its second Bi ol ogi cal
Opi ni on addressing concerns regarding the Florida Panther and the
Eastern | ndi go Snake. The Opinion included both an "incidenta
take" statement for the Eastern Indigo Snake® and conservation
recomendations for the Florida Panther. This Opinion, which
superseded the F.WS.'s previous Biological Opinion, again
concl uded that the proposed project was unlikely to jeopardi ze t he
continued existence of either the Florida Panther or the Eastern

| ndi go Snake. See F.WS. Qpinion at 1.°

"The E.P.A. was later onmitted fromthe Plaintiffs' Second
Amended Conpl ai nt .

8 This "incidental take" statenent permits Sarasota County to
kill up to fifty-two snakes within "the footprint of the
landfill"” and to "take" an additional two snakes per year in
connection with the construction and use of the access road
during the |ife of the project. Assumng the |ife of the project
is thirty-nine years, as projected, the FWS. will thus allow
the County to kill up to 130 Eastern Indigo Snakes as
"incidental"” to the landfill project. However, the F.WS.
specifically determned that this |evel of take would not
j eopardi ze the existence of the Eastern Indigo Snake due to the
remai ning | evel of popul ation el sewhere in the snake's range.

See F.WS. Opinion at 26, 28-29.

°This Qpinion, as well as the previous one, are referred to
as "no jeopardy"” opinions. A "no jeopardy" biological opinionis
a scientific determnation by the F.WS. that the proposed action



On April 12, 1995, the Plaintiffs submtted conments to the
Corps on the F.WS.'s new Biological Opinion. The next day, the
Cor ps determ ned, based on the F.WS.'s Biological Opinion and the
Cor ps' independent environnmental assessnent, that reinstatenent of
the permt to dredge and fill seventy-four acres of wetlands with
additional nodifications was in the public interest. Thus, the
nodi fied permt was reinstated on April 13, 1995.

Foll owi ng final issuance of the permt, the Plaintiffs filed
t heir Second Amended Conpl ai nt, which rai sed cl ai nrs under the C ean
Water Act, the Endangered Species Act, and the Nationa
Envi ronnental Policy Act ("NEPA'), 42 U S.C. 88 4321-70d. The
Conmpl ai nt requested declaratory and injunctive relief. Sarasota
County agreed to halt construction tenporarily to allow the
district court time to reach a considered decision after full
briefing on the nerits. In return, the Plaintiffs consented to
expedite the process of district court review |In particular, the
parties agreed to subnmit the case to the court on cross-notions for
summary judgnent. The district court heard oral argunment on June
29, 1995.

During oral argument, the Plaintiffs requested |eave of the
court, should their summary judgnent notion be denied, to pursue
di scovery on the issue of whether United States Senator Bob G aham

(D-Florida) had inproperly intervened on Sarasota County's behal f.

is "not likely to jeopardi ze the continued existence of a |isted
species or result in the destruction or adverse nodification of
critical habitat." 50 CF.R 402.14(h)(3). A "jeopardy" opinion
can be issued only when the proposed federal action is expected
"to reduce appreciably the |ikelihood of both the survival and
recovery" of a listed species. 1d. at 402.02.



The Plaintiffs based their discovery request on a nenorandum t hat
i ndi cated that Senator G aham had contacted the Attorney Genera
regarding the litigation and was working to see if the Departnent
of Justice wuld wthdraw a recommendation that a draft
envi ronmental assessnent of the project be nade available for
publ i c conment.

On COctober 12, 1995, the district court granted summary
judgnment in favor of Sarasota County and denied the Plaintiffs
contingent request for discovery. The Plaintiffs filed a notice of
appeal and asked this court to grant an energency injunction
prohi biting Sarasota County fromcomenci ng constructi on of the new
facility until resolution of the appeal. This court denied the
Plaintiffs' enmergency notion for an i njunction pendi ng appeal in an
order dated OCctober 26, 1995, and set an expedited briefing
schedul e.

1. STATEMENT OF THE | SSUES
(1) Whether the district court erred in finding that the Corps
did not act arbitrarily or capriciously in making the

foll owi ng three decisions:

A. to grant a permt to fill seventy-four acres of
wetl and on the Walton Tract for a county landfill;

B. not to hold its own public hearing on the project;
and

C. not to prepare an Environnmental |npact Statenent
under NEPA.

(2) VWhether the district court erred in finding that the
F.WS. did not violate the ESA by issuing "no jeopardy"
Bi ol ogi cal Opinions and in finding that the Corps did not
act arbitrarily or capriciously in relying on those
Opi ni ons.

(3) Whether the district court erred in denying the Plaintiffs
an opportunity to take discovery on the extent to which

the Corps' decision may have been trappropriatety



i nfluenced by Senator Grahami s intervention.
I11. STANDARDS OF REVI EW
The standard of review applicable to the main issues in this
case is provided by the Adm nistrative Procedure Act ("APA"), 5
US. C 8§ 706, which states that a court nay set asi de agency action
that is "arbitrary, capricious, an abuse of discretion, or
ot herwi se not in accordance with law." 5 U S . C 8§ 706(2)(A). On
appeal, this court, inreviewing the adm nistrative record, applies
the sanme arbitrary and capricious standard of review utilized by
the district court. North Buckhead G vic Ass'n v. Skinner, 903
F.2d 1533, 1538-39 (11th G r.1990). As we recently explained, this
standard is exceedingly deferential:
To determ ne whether an agency decision was arbitrary and
capricious, the reviewng court "nust consider whether the
deci si on was based on a consideration of the relevant factors
and whet her there has been a clear error of judgnent.' This
inquiry must be "searching and careful,' but "the ultimte
standard of review is a narrow one.' Along the standard of
review continuum the arbitrary and caprici ous standard gi ves
an appellate court the least latitude in finding grounds for
reversal; "[a]dm nistrative decisions should be set aside in
this context ... only for substantial procedural or
substantive reasons as nmandated by statute, ... not sinply
because the court is unhappy with the result reached.’ The
agency nust use its best judgnent in bal ancing the substantive
issues. The reviewing court is not authorized to substitute
its judgnent for that of the agency concerning the w sdom or
prudence of the proposed action.
Skinner, 903 F.2d at 1538-40 (footnotes and citations omtted)
(emphasi s added). See also Marsh v. Oregon Nat. Res. Council, 490
U S 360, 109 S.C. 1851, 104 L.Ed.2d 377 (1989).
The standard of review applicable to the district court's
deci sion regarding discovery is the abuse of discretion standard.
See, e.g., Castle v. Sangano Weston, Inc., 744 F.2d 1464, 1466

(11th Gr.1984).



| V. DI SCUSSI ON

This court recognizes that, with respect to both the Florida
Pant her and the Eastern Indi go Snake, "[t] he nost insidious and far
reaching threat to the survival of [the] species is habitat | oss or
degradation.” Mohler at 184 (regarding the Eastern Indi go Snake);
accord Maehr at 180 (regarding the Florida Panther). The present
case, however, involves a challenge to admnistrative action
governed by the APA Therefore, we can set aside the federa
agencies' actions here only if we find that the agencies abused
their discretion, or acted arbitrarily, capriciously, or contrary
to law. See Skinner, 903 F.2d at 1538-39. In this case, it is
readily apparent that in approving the landfill |location the
Federal agencies acted in a manner that was not an abuse of
di scretion, arbitrary, capri ci ous, or contrary to |aw
Accordingly, we wll not set aside the federal agencies' actions.
A. Chall enges Under The C ean Water Act

The CWA prohibits the discharge of pollutants, including

dredged spoil, into the waters of the United States, ™

except in
conpliance with various sections of the CM, including Section 404.
33 U S.C 8§ 1311(a). Section 404(a) authorizes the Secretary of
the Arny, acting through the Corps, to issue permts for the
di scharge of dredge or fill material into waters of the United
St at es. 33 U S.C. § 1344(a). The Corps may issue individua

permts on a case-by-case basis, or it nmay i ssue general permts on

a state, regional, or nationw de basis. 33 U S.C. 8§ 1344(a), (e).

Y \wWaters of the United States" is defined by regulation to
include wetlands. 33 C.F.R 328.3(a), (b).



The Plaintiffs allege that the Corps viol ated the substantive
and procedural requirenents of the CWA in three ways: (1) by not
choosing an alternative site where the landfill would have a |ess
adverse inpact on wetlands; (2) by not considering the cunul ative
i npact of the permtting decision; and (3) by not giving notice
and an opportunity for a public hearing on the permt. W consider
each of these contentions in turn.

1. Alternative Sites

The Plaintiffs' primary argunment is that the Corps ignored
alternative sites where the landfill would have had |ess of an
i npact on the aquatic ecosystem Under applicable Section 404
gui del i nes, a discharge of dredge or fill will not be permttedif,
anong other things, there is a "practicable alternative" to the
proposed di scharge that would have a | ess adverse inpact on the
aquatic ecosystem 33 U.S.C. 8§ 1344(b)(1); 40 CF.R 8 230.10(a).
An alternative is considered practicable if "it is available and
capable of being done after taking into consideration cost,
exi sting technology and logistics in light of overall project
purposes.” 40 C.F.R § 230.10(a)(2). The guidelines create a
rebuttabl e presunption that practicable alternatives are avail abl e
where the activity associated with a proposed di scharge woul d occur
on a wetland and is not water dependent. 40 C. F.R 230.10(a)(3).
If the Corps finds that the permt conplies with the Section
404(b) (1) guidelines, the permt "wll be granted unless the
district engineer determnes that it would be contrary to the
public interest.” 33 CF.R 8 320.4(a)(1). The public interest

review evaluates "the probable inpacts, including cunulative



i npacts, of the proposed activity and its intended use on the
public interest.” Id.

Accordingto the Plaintiffs, Sarasota County itself identified
t hree such practicable alternatives, and use of any of these sites
woul d result in less harmto the environnment than use of the Walton
Tract. The Plaintiffs rely heavily on a particular section of a
1991 study perfornmed by Sarasota County in which the County
considered alternatives to the Walton Tract. As part of this
study, Sarasota County assigned a numerical "environnental score"
to each of the four potential sites. The scoring system was
designed to give higher scores to those sites nost suited for a
landfill. As the followng point totals illustrate, the Wlton
Tract received the | owest nunerical score of the four tracts in the
anal ysi s: Site D39 points; Site E39 points; Site F, (the
Wal ton Tract)—-34 points; and Site G41 points.

Nonet hel ess, the Plaintiffs' argunent that an alternative to
the Walton Tract should have been chosen is neritless for two
reasons. First, the ranking was done by Sarasota County and not
the Corps, and the Corps is not bound by an applicant's ranking
system In fact, the Corps conducts its own independent
evaluation, and its practicable alternative analysis is not
susceptible to nunerical precision, but instead requires a
bal anci ng of the applicant's needs and environnental concerns. See
Syl vester v. United States Arny Corps of Eng'rs, 882 F.2d 407, 409
(9th Cir.1989); Louisiana Wldlife Fed'n, Inc. v. York, 761 F.2d
1044, 1048 (5th G r.1985) (per curiam.

Second, the Corps and Sarasota County point to nunerous



reasons to explain why, although the Walton Tract received the
| owest environnmental score, it was nonethel ess the nost suited for
pl acenent of a landfill. Specifically, our review of the record
per suades us that the Corps did not act contrary to, but instead
adhered to the sequencing preference expressed in the OCMA
regul ations: (1) avoidance, (2) m nimzation, and (3) conpensatory
mtigation. See 33 CF. R 320.4(r); 40 C.F.R 230.10.

As its first task, the Corps determned that there was no
alternative site avail able that woul d avoi d any i npact on wet| ands.
Had a suitable upland site existed, such a site would have been
entitled to a presunption that it was a practical alternative. See
40 C.F.R § 230.10(a)(3)." Each of the four highest ranking sites
contain scattered, isolated wetlands: Site Dis 19%wetl| ands, Site
Eis 22%wetl ands, Site Gis 13%wetlands, and the Walton Tract is
22% wetl ands. A landfill of 895 acres in Sarasota County would
i nvol ve inpacts on aquatic ecosystens (i.e., filling of wetl ands)
and rai se the sane Section 404 permtting concerns no matter which
of the four sites was chosen. Since the Plaintiffs have not
identified an 895-acre parcel of contiguous uplands in all of
Sarasota County, it is not clear that the presunption established
by 40 C.F. R 8§ 230.10(a)(3) would ever apply in this case.

The absence of a suitable upland site required the Corps to
anal yze all suitable alternatives. In this case, each of the
alternative sites poses its own environnental problens which |ed

the Corps to determne that it was |less suitable for the |andfil

“"The Corps al so considered a no-action alternative, which
was rejected because the County's existing landfill capacity is
expected to be reached by 1999.



than the Walton Tract. Site D contains wetlands across its
sout hern boundary, including the headwaters for a stream know as
South Creek. The site contains ninety-two acres of wetlands, which
is eighteen nore acres of wetlands than would be filled by the
project if done on the Walton Tract. Most notably, Site D is
confirmed to be a nesting site for the Bald Eagle (Haliaeetus
| eucocephalus ).* Site E borders the Myakka River State Park and
contains two large wetland systens that drain to both the Makka
River and a waterway called the Cow Pen Slough. Site E contains
si xty-one acres of wetlands. Presence of a state |isted species,
the Florida Sandhill Crane (G us canadensis ), was confirned on the
site. Mreover, any landfill located on Site G would have been
within the Myakka River watershed. The Corps noted the probable
presence of the Eastern Indigo Snake on Site G and Site Gwas al so
designated a "Priority 1 Florida Panther habitat.""

By contrast, the Walton Tract possesses characteristics that
the Corps considered to be significant environnmental advantages.
Each of the other sites is considerably smaller than the Wl ton
Tract: Site Dis 2,130 acres, Site Eis 3,360 acres, and Site Gis
2,100 acres. The Walton Tract is 6,150 acres. Thus, the site is

| arge enough to provide a broad natural vegetative buffer around

2At the tine the prospect sites were being evaluated, the
Bal d Eagle was |isted as an endangered species. However, on July
12, 1995, the Bald Eagle was formally renoved fromthe endangered
species list and is classified as threatened.

B'Priority 1 Panther habitat" neans that the F.WS. has
identified the areas as containing "those |ands that should be
preserved first and are characterized as areas nost frequently
used by panthers and/or land of high quality suitable native
habitat.”" F.WS. Opinion at 13.



all sides of the landfill. The |large size of the tract also all ows
a substantial buffer between the landfill and adjoining areas
Sarasota County has zoned approxi mately 2,971 acres on the site as
a conservation area, which includes the nost valuable areas of
upland wetland habitat on the Walton Tract and adjoins other
preserve areas off-site. These preserved |ands conbine wth
adj acent properties to form a continuous unit of potentially
sui tabl e Fl ori da Pant her habitat and serve as a barrier between the
Myakka Ri ver ecosystem and further devel opnent fromthe west.
Were, as here, filling of wetlands cannot be avoided, then
"appropriate and practicable steps" nust be taken to mnimze the
potenti al adverse inpacts of the discharge on wetlands. 40 C.F. R
§ 230.10(d). Wile the original design of the |andfill would have
i npacted approximately 120 acres, Sarasota County subsequently
scal ed down the project so that wetland i npacts woul d be reduced to
approximately seventy-four acres. Furthernore, although the
project will elimnate approxinmately seventy-four acres of isol ated
wetl ands, the large size of the Walton Tract allows on-site
mtigation. Sarasota County is replacing the lost acreage wth
approxi mately seventy acres of wet prairie habitat in the northeast
corner of the tract and enhancing and restoring an additional 262
acres of wetlands. Wile wetlands will be | ost, a greater acreage
of higher quality wetlands will be restored and enhanced, resulting
in no net |loss of wetland resources. See, e.g., National WIldlife
Fed'n v. Whistler, 27 F.3d 1341, 1346 (8th G r.1994) (affirmng
permt where no net |loss of nation's wetlands); see also Town of

Nor fol k, 968 F.2d at 1449; Friends of the Earth v. H ntz, 800 F. 2d



822, 836 (9th Cir.1984).
I n discussing the alternatives analysis, the district court

did not suggest, nor do we, that practicable alternatives may be
i gnored because of the mtigation potential of a site, as the
Plaintiffs claim To the contrary, the district court recognized,
as do we, that the Corps had taken into account all the
consi derations which factor into the alternatives analysis. There
is no substantial question as to whether Sarasota County needs a
new | andfill, because the County's current landfill nust close in
1999. Sarasota County, the Corps, the F.WS., and the E. P. A al
scrutinized the project for over five years, and all agree that the
Walton Tract is the nost suitable site for the new landfill.
Accordingly, insofar as the CM practicable alternatives anal ysis
is concerned, we hold that the Plaintiffs failed to denonstrate
that the Corps acted arbitrarily and capriciously in granting a
permit to fill seventy-four acres of wetlands on the Walton Tract.™
2. Cunul ative | npacts

Secondarily, the Plaintiffs claimthat the Corps failed to
take into account the inpact of its decision on the survival and
recovery of the Florida Panther "in light of the many other
projects that are currently under way or planned in South Florida."
Appel lant's Br. at 40-41. This argunent is neritless. The Corps

Statenment of Findings clearly indicates that the Corps gave full

““The Plaintiffs argue that the Okeechobee landfill, which
is outside Sarasota County, is a practical alternative. The
Corps disagrees. It appears that the Ckeechobee |andfill | acks

sufficient capacity to handle the anount of waste anticipated to
be generated in Sarasota County and, indeed, even today has not
been expanded by its devel opers and cannot yet acconmodate

i nter-county waste.



consideration to all pertinent cunmul ative inmpacts. See A R 149 at
48-51. Wil e recognizing that the project wll elimnate sone
potential Florida Panther habitat, the Corps al so determ ned that
the "proposed project will not have an adverse inpact on this
unoccupi ed habitat" because the "preservation of 2,970 acres of
| and as part of the conmpensation for wetland inpacts will preserve
the option to provide for future Florida Panther habitat [should
Florida Panthers be relocated there]." I d. The Plaintiffs
assertion that destruction of Florida Panther habitat south of the
Cal oosahat chee R ver increases the need to preserve it in another
region is thus net by the commtnent of the 2,970 acres for future
Fl orida Panther habitat. In sum the Plaintiffs have failed to
denonstrate that the Corps acted arbitrarily and capriciously in
anal yzing the cunul ative effects of the proposed landfill.
3. Public Hearings

The Plaintiffs' third argunment under the CM is that the
Corps violated requirenents by failing to provide the public "any
hearings" on the landfill project and by failing to provide the
public with information regardi ng possible effects of the project
on the Florida Panther and the Eastern |ndigo Snake. The CWA
mandates an "opportunity for public hearings.” See 33 US.C 8§
1344(a). However, the statute does not state that the Corps itself
must hold its own public hearings regardl ess of how many other
heari ngs have been held on a project. The applicable regulations
provide the Corps discretion to hold hearings on permt
applications on an "as needed" basis. 33 CF.R 8§ 327.4. |If the

Corps determnes that it has the information necessary to reach a



decision and that there is "no valid interest to be served by a
hearing," the Corps has the discretion not to hold one. 1d. at 8§
327.4(b).

Here, the Corps recognized that two public hearings on the
proj ect had al ready been conducted under the state process. G ven
the informati on generated from these hearings and the vol um nous
witten information submtted to the Corps by opponents of the
project, including the Plaintiffs, the Corps concl uded that hol di ng
its own additional public hearing was unlikely to generate any new
information that was not already in the Corps' possession.
Moreover, the Plaintiffs point to no such information. Under these
circunstances, we are persuaded that the Corps did not act
arbitrarily or abuse its discretion in deciding to forego further
public hearings on the matter.

The Plaintiffs also argue that the public notice provided by
the Corps was defective because: (1) it failed to specifically
state that the project could potentially affect the Fl ori da Pant her
and the Eastern Indigo Snake; and (2) it did not nention or
illustrate the creation of a three-ml|e access road on the Wl ton
Tract. These argunents are neritless. First, the notice of the
permt application was wdely dissemnated in June of 1990 as
required by 33 CF.R 8 325.3(a). The notice inforned the public
that "several threatened or endangered species nmay be expected to
be present on the site" and invited comrent. Nothing in the
applicable statutes or regulations requires a species-by-species
listing inthe notice, and no further notice is required by statute

or regul ation.



Second, while the Plaintiffs are correct that the public
notice did not nention the access road, the applicable regul ations
give the Corps discretion about whether to issue supplenental
public notice about such matters. Such notice is to be distributed
by the district engineer "if in his viewthere is a change in the
application data that would affect the public's review of the
proposal." 33 CF.R 325.2(a)(2). The Corps considered the road
to be a mnor change in the application data and declined to issue
suppl enental notice. Gven that the road' s construction affects
| ess than one-half acre of additional wetlands, this concl usion was
not arbitrary or capricious.

B. Preparation of Environnental |Inpact Statenent Under the National
Envi ronnental Policy Act.

The Plaintiffs allege that the Corps' decision not to prepare
an  Environnent al I mpact Statement violated NEPA and its
i npl ementing regulations by ignoring evidence of the project's
harnful effects. The NEPA requires a federal agency to prepare an
Environnmental [ npact Statenment if the agency proposes to undert ake
a "major federal action[ ] significantly affecting the quality of
the human environnent."” 42 U.S.C. 8§ 4332(2)(C. The statute
i nposes procedural but not substantive requirenents on the agency.
"NEPA does not work by mandating that agencies achieve particul ar
substantive environnental results.” Marsh v. Oregon Natural
Resources Council, 490 U.S. at 371, 109 S.C. at 1858. |nstead,
NEPA "wor ks" by requiring that the environnmental consequences of an
action be studied before the proposed action is taken. Id.

In deciding whether to prepare an Environnental | npact

Statenent for a proposed action, an agency nust initially determ ne



if the action is of a type that (1) normally requires the
preparation of an Environnental |npact Statenent, or (2) normally
does not require either an Environnental |npact Statenent or an
Environnental Assessnment. 40 C.F.R 8 1501.4(a). |If the proposed
action falls into neither category, the agency nust prepare an
Envi ronnmental Assessnment 40 C.F.R 8§ 1501.4(b). The Environnental
Assessnent is expected to be a brief and concise docunent
containing sufficient evidence and analysis for the agency to
determ ne whether to prepare an Environnental |npact Statenent or
a Finding of No Significant Inpact ("FONSI"). "The purpose of an
[ Environment al Assessnent] is to determ ne whether there i s enough
i kelihood of significant environnental consequences to justify the
time and expense of preparing an environnental inpact statenent."”
Ri ver Road Alliance, Inc. v. Corps of Eng'rs of U S. Arny, 764 F. 2d
445, 449 (7th Cr.1985), cert. denied, 475 U S. 1055, 106 S . C.
1283, 89 L.Ed.2d 590 (1986).

The role of the court in reviewing the sufficiency of an
agency's consideration of environnental facts is |imted both by
the tinme in which the decision was nade and by the statute
mandati ng revi ew, Vernont Yankee Nucl ear Power Corp. v. Nat'l
Resource Defense Council, Inc., 435 U S. 519, 555, 558, 98 S. Ct.
1197, 1217, 1219, 55 L.Ed.2d 460 (1978). Moreover, this Grcuit
has stated that a court's "only role [under NEPA] is to ensure that
the agency has taken a "hard I|ook' at the environnental
consequences of the proposed action.”™ Druid Hlls Cvic Ass'n v.
Federal H ghway Admn., 772 F.2d 700, 709 (11th G r.1985) (citing
Kl eppe v. Sierra Cub, 427 U.S. 390, 410 n. 21, 96 S.Ct. 2718, 2730



n. 21, 49 L.Ed.2d 576 (1976)).

The Plaintiffs contend that the Corps' decision not to
prepare an Environnental Inpact Statenent in this case fell short
of the requisite "hard |ook" and that the Corps' actions were a
nmere "paperwork exercise." Appellants' Br. at 43. In response,
the Corps and Sarasota County argue that the Environnental
Assessnent prepared in this case satisfied the need for a hard | ook
at the project and that the Environnental Assessnent supported the
Corps' FONSI, which obviated the need to prepare an Environnental
| npact St atenent.

The Corps prepared its Environnental Assessnent for the
project in April of 1995. The Environnmental Assessnent resulted in
a FONSI, neaning that the Corps concluded that no Environnenta
| npact Statenment was required for the project. At this point, the
Corps had the benefit of two separate "no jeopardy” F. WS
Bi ol ogi cal Opinions regarding the Florida Panther and the Eastern
| ndi go Snake, approval by the E. P.A, volumnous information
(including expert opinions) provided by the Plaintiffs, and
information resulting fromthe two public hearings the state had
held on the project. In light of the five preceding years of
extensive admnistrative review, it would be difficult for us to
conclude that the Corps failed to take a hard | ook at the project
before deciding to forego the tinme and adm nistrative costs of
preparing an Environnental | npact Statenment. |nstead, we hold that
the Corps did not act arbitrarily or capriciously by concluding
that it had before it sufficient information to determ ne that the

project would not significantly affect the quality of the hunman



environment and that preparation of an Environnental | npact
Statenent was therefore unnecessary. As explained by the Suprene
Court:

[Qnce an agency has nmade a decision subject to NEPA' s

procedural requirenents, the only role for a court is to

insure that the agency has considered the environnental

consequences; it cannot interject itself within the area of

di scretion of the executive.
Stryker's Bay Nei ghborhood Council, Inc. v. Karlen, 444 U.S. 223,
227, 100 S.C. 497, 499, 62 L.Ed.2d 433 (1979) (citation and
internal quotation marks omtted).
C. Chal l enges Pursuant to the Endangered Species Act

The Plaintiffs claimthat 8 4(f) of the ESA requires the Corps
and the F.WS. to inplenent the 1987 Recovery Plan for the Florida
Pant her and that the Corps and the F.WS., in violation of the ESA,
are failing in that regard. ™ The Plaintiffs' reasoning can be
summari zed as follows: (1) the ESA requires that recovery plans
shal | be devel oped and i npl enent ed for endangered species; (2) the
F.WS.'s 1987 Recovery Plan for the Florida Panther includes a
"Habitat Preservation Plan" stating that "areas proposed for
habi tat preservation,”™ which include the Walton Tract, "should be
nmoni tored to t he maxi mumext ent possi bl e to obvi ate adverse habi t at
nodi fications;" (3) the F.WS. fails to "inplenent"” the Recovery

Plan if it issues a "no jeopardy” opinion for a suitable Florida

Pant her habitat as specified by the Recovery Plan; and (4) the

®Section 4 of the ESA addresses "recovery plans," which
formul ate actions designed to enhance species recovery to the
poi nt where ESA protection is no |onger needed. 16 U . S. C 8§
1533(f). The Secretary is required to "devel op and i npl enent™
such plans "unless he finds that such a plan will not pronote
conservation of the species.” Id.



Corps acted arbitrarily and capriciously in relying on the F.WS.
"no jeopardy” Opinions in granting a permt to Sarasota County.

The Plaintiffs' line of reasoning is flawed in several
respects. First, the practical effect of the Plaintiffs' position
woul d be to el evate the 1987 Recovery Plan into a docunent with the
force of law. W cannot take such an approach. Section 1533(f)
makes it plain that recovery plans are for guidance purposes only.
See 16 U. S.C. 8§ 1533(f). By providing general guidance as to what
is required in a recovery plan, the ESA "breathe[s] discretion at
every pore." Strickland v. Morton, 519 F.2d 467, 469 (9th
Gir.1975).

Second, the Plaintiffs' position cannot be reconciled with the
Corps' statutory duty under 8 7 of the ESA to consult with the
F.WS. about the environnental inpact of proposed agency actions
and the F.WS.'s duty to arrive at a bi ol ogi cal opinion based upon
the best scientific data available. There would be absolutely no
point to the consultation and preparati on of a biol ogical opinion
if the F.WS.'s opinion were predeterm ned based upon whether
proposed project lands fell wthin the borders of properties
di scussed in one of any nunber of recovery plan docunents. The
Plaintiffs thus m sconstrue the interrelationship and | egal effect
of the 1987 Recovery Plan on the 1995 F. WS. Biol ogical Opinion

Third, the F.WS. identified reasonable justifications for
issuing its "no jeopardy"” Biological Opinions. To begin with
t here have been no verified Florida Panther sightings either on the
Wal ton Tract or near it within the last ten years. According to

the Florida Panther Habitat Protection Plan ("HPP'), there is no



occupi ed Florida Panther territory anywhere in Sarasota County. *°

The HPP concl udes, sone anecdotal evi dence notw t hstandi ng, that no
occupi ed Fl orida Panther habitat exists in Sarasota County or, for
that matter, anywhere north of the Cal oosahatchee River. Moreover,
the contested |land has not been designated as critical habitat
under the ESA. It is a mgjor flawin the Plaintiffs' argunent to
assunme that the project will destroy or adversely nodify the
Florida Panther's "critical habitat™ when it has not been
determned that this particular site is a critical habitat. The
and included in the HPP's reconmendation for a critical habitat
designation area is not anywhere in Sarasota County. In addition,
the Walton Tract has not been identified as a reintroduction site
for Florida Panthers, nor is it adjacent to any such sites. See
F.WS. Opinion at 20-21. Because the Walton Tract is not in
proximty to areas of known Florida Panther use, it does not
possess an inportant characteristic of areas suitable for Florida
Pant her reintroduction.

I n summary, because the Recovery Plan is not a docunent with
the force of law divesting all discretion and judgnment from the
F.WS., and because the F. WS. identified reasonable justifications
for issuing "no jeopardy" Biological Opinions with respect to the
Walton Tract, we hold that the Plaintiffs have failed to neet their
burden of denonstrating that the F.WS. acted arbitrarily and
capriciously by issuing the Opinions. Likew se, we hold that the

Plaintiffs have failed to showthat the Corps acted arbitrarily and

*The HPP was devel oped and approved in Novenber, 1993, to
i npl ement the Florida Pant her Recovery Pl an.



capriciously by relying on these Opinions when consultation with
the F.WS. is exactly what is required by the relevant statutory
schene.
D. Disallow ng D scovery

At oral argument on the cross-notions for summary judgnent,
the Plaintiffs presented a governnent docunent denonstrating
cont act between Senat or Bob Grahamand the United States Depart nment
of Justice. The docunent is a menorandum providing an account of
a neeting that was held between the Corps and Sarasota County
during the time that the landfill permts were suspended while the
F.WS. and the Corps conpleted the new 8 7 consultation that was
initiated as a result of the Plaintiffs' lawsuit. The nmenorandum
states that Senator G aham "had contacted the Attorney Ceneral”
with regardtothe litigation, and that "Sen. Grahamwas working to
see if [the Departnent of] Justice would wthdraw [a]
recomrendation” that a draft environnmental assessnment be nmade
avai lable for public comrent. See # AR Tab 137. At oral
argunent, the Plaintiffs' counsel brought this docunent to the
attention of the district court and requested that, should the
court deny the Plaintiffs'" nmotion for summary judgnent, the
Plaintiffs be permtted to take discovery on the extent to which
Senator G aham s involvenent may have influenced the agencies'
decisions in this case, particularly the Corps' decision not to
prepare an environnental inpact statenent. The district court
denied this discovery request. The Plaintiffs claim that this
deni al was inproper. W conclude that the district court's order

denying discovery nust stand because it was not an abuse of



di scretion.

None of the cases upon which the Plaintiffs rely provides a
basis for permtting discovery on the issue involving the
menor andum from Senator G aham For exanple, in ATX, Inc. v.
United States Departnent of Transportation, 41 F.3d 1522, 1527
(D.C.Cir.1994), nenbers of Congress strongly voiced opposition to
ATX's airline application to the Departnent of Transportation
("D.OT."). Several nenbers of Congress wote letters directly to
D.OT. Secretary Federico Pena wurging him to deny the ATX
application, and the record contained |l etters fromover 125 nenbers
of Congress to other transportation departnent officials. 1d. 1In
holding that the congressional pressure was insufficient to
invalidate D.OT.'s adjudication, the D.C. Crcuit noted that "
"the proper focus is not on the content of congressional
conmuni cations in the abstract, but rather upon the relation
bet ween the communications and the adjudicator’'s decision-nmaking
process.' " Id. (citation omtted). There, as here,
"congressional input neither created an appearance of inpropriety
nor actually affected the outcone.” 1d. As discussed in Section
|V.B of this opinion, it is clear that the Corps' decision not to
conpl ete an environnmental inpact statenment was based on the nerits
of this case. Furthernore, the legal issue raised in the
controversi al menorandum-whet her to circul ate a draft envi ronnent al
assessnment for public comment—+s irrelevant. Even if such a
recomrendati on had been made and w thdrawn, there is no | egal
requi renent that an environnmental assessnent be circul ated publicly

and, in fact, they rarely are. Thus, the district court did not



abuse its discretion when it disallowed discovery on this issue.
V. CONCLUSI ON

Based upon the foregoing, we hold that the Corps and the
F.WS. did not act arbitrarily and capriciously in any of their
decisions in this case, and that the district court did not abuse
its discretion in disallow ng discovery on the issue involving the
menor andum from Senator G aham Accordingly, we affirm the
district court's grant of sunmmary judgnment in favor of the
Def endant s. Neverthel ess, we are remanding the case to the
district court to enable the court to resolve a notion pending

before it.?!

Inlight of the limted purpose of this remand, we see
no need to assign this case to a different judge on renand.
Accordingly, the Plaintiff's request for reassignnment is deni ed.

See United States v. Torkington, 874 F.2d 1441, 1447 (11th

"As we understand it, currently there is a notion pending
in the district court to delete the first footnote in its Cctober
12, 1995 Order. W remand this case for the limted purpose of
enabling the district court to resolve this notion. W are
di sturbed by the | anguage contained in the disputed footnote.
See District Court Order at 1 n. 1. As discussed above, the
Plaintiffs requested at oral argunent that they be permtted to
t ake di scovery on the issue of whether Senator Bob G aham had
i nproperly intervened on behalf of the County. This request was
supported by a nenorandumthe Plaintiffs presented that stated
that Senator G ahamwas "working to see if" the Justice
Department woul d withdraw a recommendati on that an environnent al
assessnent be publicly circulated. The district court engaged in
a harsh rebuke of the Plaintiffs' counsel for even making this
di scovery request, calling it a "defamation of Senator G ahant
and indicating that counsel would be held in contenpt if she
continued. Qur careful review of the record persuades us that
t his | anguage was unwarranted and conpl etely unnecessary to the
district court's disposition of this case. The Plaintiffs
counsel was wholly within her rights in this case to request
di scovery on the issue of Senator G ahamls involvenent. Because
there is a notion pending before the district court, we direct
the district court to take a second | ook at the footnote and
consi der deleting it.



Cir.1989) (identifying elenents to be considered in determning
whet her to reassign a case to a different judge).

AFFI RVED and REMANDED.



