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Appeal from the United States District Court for the Southern
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Chi ef Judge.

Bef ore EDMONDSON and DUBINA, Gircuit Judges, and FARRI S, Senior
Circuit Judge.

FARRI' S, Senior Circuit Judge:

K. Carl Little appeals the district court's holding that his
resignation as president of the Mbile Convention & Visitors
Corporation was a matter of public controversy thereby nmaking
Little a limted purpose public figure. He contends that the
district court erred ininstructing the jury that he nust prove the
Mobile Press Register acted with actual malice to establish
l[tability. W AFFI RM

Little sued The Mobile Press Register, Inc., reporter Debbie
Brel and, The Mbile Convention & Visitors Corporation, and interim

presi dent Bobby Bostw ck for defamation. The Mbile Convention &

"Honorabl e Jerome Farris, Senior U S. Circuit Judge for the
Ninth Crcuit, sitting by designation.



Visitors Corporation, a non-profit corporation created to provide
sal es and marketing services and to attract conventions to Mbil e,
hired Little as its president on April 27, 1992. The suit involves
comments made by Bostwi ck and reported by Breland in an article
appearing in the Press-Register on My 20, 1992. The article
reported Little's firing by the Mbile Convention & Visitors
Corporation for all eged sexual m sconduct. The district court held
that Little was a limted purpose public figure and was required to
prove actual malice to prevail on his defamation claim After a
jury trial, Little prevailed against the Mbile Convention &
Visitors Corporation and Bostw ck but | ost agai nst the Mbile Press
Regi ster and Brel and.
DI SCUSSI ON

Plaintiffs in defamation cases can be characterized as
either: 1) public officials or public figures, 2) limted purpose
public figures, or 3) private individuals. The Suprene Court has
struck a "balance between the needs of the press and the
i ndividual's claimfor wongful injury"” by establishing different
tests for different defamation plaintiffs. Gertz v. Robert Wl ch,
Inc., 418 U S. 323, 343, 94 S. . 2997, 3008-09, 41 L.Ed.2d 789
(1974). A limted purpose public figure is "an individual [who]
voluntarily injects hinself or is drawn into a particular public
controversy and t hereby becones a public figure for alimted range
of issues.” Id. at 351, 94 S.Ct. at 3013. Public figures "nust
prove that the defendant acted with actual malice to establish
l[iability" when the "defamatory material involves issues of

legitimate public concern.” Silvester v. Anmerican Broadcasting



Co., Inc. 839 F.2d 1491, 1493 (11th Cr.1988). To show that the
Press- Regi ster acted with "actual malice" by publishing defamatory
material, Little nust showthat they acted "with know edge that it
was false or with reckless disregard of whether it was false or
not." New York Tinmes Co. v. Sullivan, 376 U S. 254, 280, 84 S.
710, 726, 11 L.Ed.2d 686 (1964).

In Silvester, we adopted the three part test set forth in
wal dbaum v. Fairchild Publications, Inc. 627 F.2d 1287
(D.C.Cir.1980), to determne if the plaintiff is alimted purpose
public figure. Under this analysis, we nust "(1) isolate the
public controversy, (2) examne the plaintiff's involvenent in the
controversy, and (3) determ ne whet her the all eged def amati on [ was]
germane to the plaintiff's participation in the controversy."
Silvester, 839 F.2d at 1494 (citing Wal dbaum).
| . THE PUBLI C CONTROVERSY

Little argues that the controversy surrounding his reasons
for |leaving the Mbile Convention & Visitors Corporation was not a
"public controversy,"” but nerely "newsworthy." See Silvester, 839
F.2d at 1494 ("[A] public controversy nust be nore than nerely
newsworthy."). If the controversy "will affect people who do not
directly participate in it, the controversy is nore than nerely
newsworthy and is of legitimte public concern.”™ 1d. at 1495. "In
short, ... [i]f the issue was being debated publicly and if it had
f oreseeabl e and substantial ram fications for nonparticipants, it
was a public controversy.” 1d. The public controversy mnmust have
preexi sted the all eged defamation. |d.

The record denpnstrates that there was a preexisting public



controversy surroundi ng bot h: 1) the |eadership of the Mobile
Convention & Visitors Corporation generally, and 2) Little's sudden
unexpl ai ned departure specifically. The decision to build the $60
mllion convention center had been the subject of extensive public
debate. The $1.37 million contract between the City of Mbile and
the Mobile Convention & Visitors Corporation to provide sales and
marketing services and to attract conventions to Mbile was a
matter public controversy.

The problem with |eadership of the Mbile Convention &
Visitors Corporation was a preexisting public controversy as well.
The previous president had been forced out five nonths earlier
receiving "a good deal of coverage" in the local nedia. "To
det erm ne whet her a controversy indeed existed ... [t]he court can
see if the press was covering the debate, reporting what people
were saying and uncovering facts and theories to help the public
formul ate sone judgnment." Wil dbaum 627 F.2d at 1297. Little's
hiring was covered by the |ocal nedia. He attended a Media
Appreciation Night on May 7. Little was described as "the best
person possible for the job”" in a press release. H s plans for the
Mobi | e Convention & Visitors Corporation and reactions to Mbile
and the Convention Center were quoted extensively in the |oca
medi a.

On May 15, Mobile Convention & Visitors Corporation officials
issued a press release announcing that Little wthdrew his
acceptance of the presidency. On May 16, the Press- Regi ster
publ i shed a front-page story on Little's departure entitled "Little

Has "Change of Heart'." Before the allegedly defamatory article



was published, a local television news anchor noted that "[t]his
| at est devel opnent [Little's departure] raises new concerns about
the MCVC s |eadership and its future." The television reporter
al so noted: "The question is, was there sonething so wong wth
Mobile or the MCVC that Little would choose unenpl oynent over the
hi gh- payi ng convention job here?"

On May 19, two reporters asked Mbile Convention & Visitors
Corporation officials about runors that Little had been forced to
resign because of sexual m sconduct. Several people spoke to
Brel and about these runors and she received an anonynous |etter
stating that the "Change of Heart" story was incorrect. Little's
sudden departure fromthe Mbile Convention & Visitors Corporation
was a public controversy "of legitimate public concern.”

Little contends that his resignation was "of no concern to
anyone other than hinself" and had no ramfications for
nonparticipants. This is incorrect. The |eadership of the Mbile

Convention & Visitors Corporation and the success of the $60

mllion convention center has "foreseeable and substantia
ram fications”™ for the entire city of Mobile. The success or
failure of such an expensive endeavor wll have a substanti al

impact on the Gty of Mbile' s tax base.
[1. LITTLE S I NVOLVEMENT | N THE CONTROVERSY

The second prong of the analysis "addresses the extent to
which the plaintiffs are involved in the public controversy."
Silvester, 839 F.2d at 1496. Little either "(1) mnust purposely
[try] to influence the outcone of the public controversy, or (2)

could realistically have been expected, because of his position in



the controversy, to have an inpact on its resolution.” 1d. Even
if Little did not "voluntarily put [hinmself] in a position to
i nfluence the outcone of the controversy,"” he was "caught up in the
controversy against his will, [and] assunme[d] a prom nent position
inits outcone.” 1d. Little' s choice to assune the position of
| eadership at the Mbile Convention & Visitors Corporation, an
organi zation invol ving public scrutiny, shows a voluntary deci si on
to place hinself in a situation where there was a |ikelihood of
public controversy. Little was "participating in activities whose
success depends in large part on publicity.” Brewer v. Menphis
Publishing Co., 626 F.2d 1238, 1255 (5th Cir.1980). Little
voluntarily accepted a taxpayer-supported job to market the $60
mllion convention center and attract visitors to Mobile. Hi s
hiring, performance, and firing would all be the subject of public
concern and debate. Little sought out nedia attention at a press
conference and was the subject of four newspaper articles and ei ght
tel evision news stories prior to the article in question. Little
was "intimately involved in the public controversy." Silvester
839 F.2d at 1496.
CONCLUSI ON

The district court did not err in determning that Little was
a limted purpose public figure for purposes of his |eadership of
the Mobile Convention & Visitors Corporation as well as the
controversy surrounding his sudden departure as president of the

organi zation.® An "actual malice" jury instruction was properly

The Mobile Press Register also argues that the judgment
shoul d be affirnmed because: (1) Little has discharged the Press
Regi ster and Brel and by satisfying the judgnment against the MCVC



gi ven.

AFFI RVED.,

and Bostwi ck, and (2) Little cannot recover additional damages
fromthe Press Register or Breland after receiving a settl enent
in an anount nore than his conpensatory danages. Since the
district court was correct in determning that Little was a
[imted purpose public figure, we do not reach either of these
arguments.



