United States Court of Appeals,
El eventh Gircuit.
No. 94-6175.
St ephen BRADFORD, Pl aintiff-Appellee,
V.
BRUNO S, INC., d/b/a Food Wrld # 15, Defendant- Appell ant,
Food World # 15, Cull man, Al abama, Defendant.
Jan. 3, 1995.

Appeal from the United States District Court for the Northern
District of Alabama. (No. CV-92-G 2875-S), J. Foy Guin, Jr., Judge.

Bef ore EDMONDSON and CARNES, Circuit Judges, and MOYE, Senior
D strict Judge.

PER CURI AM

This appeal stens from a diversity jurisdiction |awsuit
St ephen Bradford fil ed against Bruno's, Inc., as aresult of aslip
and fall at a grocery store in Alabama. The district court granted
Bruno's notionin limne to exclude fromthe jury any evi dence t hat
Bradf ord' s nedi cal expenses had been paid by an i nsurance conpany.
At trial, the court refused to permt Bruno's to "show the jury
that every bit of his nedical bills were paid by insurance.” After
trial, the jury returned a verdict for Bradford in the anmount of
$44, 000.

The sole issue Bruno's raises on appeal is whether the
district court erred in preventingit fromproving to the jury that
Bradford's nedi cal expenses had been paid by insurance. Al abama

has two coll ateral source statutes. One of them Al a.Code § 6-5-
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522 (1993), applies only to products liability actions. The other
one, which is applicable in all other personal injury or wongful

deat h cases, provides as follows:

(a) Inall civil actions where damages for any nedi cal or
hospi tal expenses are clained and are | egally recoverable for
personal injury or death, evidence that the plaintiff's
medi cal or hospital expenses have been or will be paid or
rei nbursed shall be adm ssi bl e as conpet ent evidence. |n such
actions upon adm ssi on of evi dence respecting rei nbursenent or
paynment of nedical or hospital expenses, the plaintiff shal
be entitled to introduce evidence of the cost of obtaining
rei nbursenent or paynent of nedical or hospital expenses.

(b) I'n such civil actions, information respecting such
rei nbursenent or paynent obtained or such reinbursenent or
paynment whi ch may be obtained by the plaintiff for nedical or
hospi tal expenses shall be subject to discovery.

(c) Upon proof by the plaintiff to the court that the
plaintiff is obligated to repay the nedical or hospital
expenses which have been or wll be paid or reinbursed,
evidence relating to such rei nbursenent or paynment shall be
adm ssi bl e.

Al a. Code § 12-21-45 (Supp.1994). The parties agree that if this
case had been tried in state court, § 12-21-45 would have been
applied. The dispute is over whether that statute is applicable
under Erie R R v. Tonpkins, 304 U S 64, 58 S.C. 817, 82 L. Ed.
1188 (1938), and its progeny, in cases arising in Al abama over
whi ch federal courts have jurisdiction as a result of diversity of
citizenship.

This question has already been answered, for all practica
purposes. W held inSouthern v. Plunb Tools, a Division of O Amres
Corp., 696 F.2d 1321, 1323 (11th Cr.1983), that Al abama's common
| aw coll ateral source rule was substantive |law to be applied by
federal courts in diversity cases. That precedent instructs us in

this case because, 8§ 12-21-45, which is Alabama's statutory

nmodi fication of its common |aw coll ateral source rule, is as nuch



substantive | aw as was the conmon lawrule it nodified. Al of the
district court's reasons why § 12-21-45 is not applicable in
diversity cases, and all of Bradford' s argunents to that effect,
are forecl osed by our Southern decision.”” W also note that our
hol di ng that Al abama's collateral source rule is substantive for
di versity purposes is consistent with the position of the other
circuits that have spoken to the issue. In re Air Crash D saster
Near Chicago, Illinois, on May 25, 1979, 803 F.2d 304, 308 (7th
Cir.1986) ("a federal court sitting in diversity nust apply the
collateral source rule of the state whose | aw governs the case");
Mcinnis v. AMF., Inc., 765 F.2d 240, 245 (1st Cir.1985) ("it is
wel | recogni zed that Congress did not intend the [Federal Rul es of
Evidence] to preenpt so-called "substantive' state rules of
evi dence such as the parole evidence rule, the collateral source
rule, or the Statute of Frauds."); see Lomax v. Nati onw de Mt ual
| nsurance Co., 964 F.2d 1343, 1345 (3d Cir.1992) (applying
Del aware's col lateral source rule); Perry v. Allegheny Airlines,
Inc., 489 F.2d 1349, 1352 (2d Cir.1974) (applying Connecticut's
collateral source rule); Rayfield v. Lawence, 253 F.2d 209, 212-
13 (4th Cr.1958) (applying Virginia' s collateral sourcerule); 19

"The district court's order in this case referred to "the
law set forth" in the district court's prior unpublished
menor andum opi ni on in another case. |In that earlier menorandum
opinion, the district court had stated in dictumthat if 8§ 12-21-
45 were applicable in diversity cases, its application would be

unconstitutional. To say the least, it is not obvious to us that
application of the state statute presents any serious federal
constitutional problens. |In any event, Bradford did not argue in

the district court that 8 12-21-45 was unconstitutional and did
not meke that argunent before us. Accordingly, this case
presents no controversy about federal constitution |law for us to
deci de.



Charles A, Wight, Arthur R Mller & Edward H. Cooper, Federal
Practice and Procedure 8 4512 (1982).

Because the district court refused to apply Al abam's
collateral source rule to this diversity case, we REVERSE the

j udgment and REMAND t he case for a new trial.



