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PER CURI AM

The University of Florida ("U F.") appeals froma judgnent in
favor of KPB, Inc., d/b/a A-Plus Notes ("A-Plus Notes") after a
jury trial on UF.'s clainms of copyright infringenent. A- Pl us
Not es produces commerci al study guides for various courses taught
at U F. by hiring students attending U F. to take |ecture notes,
which it in turn markets to the student body as a whole. U. F.
contends that the district court erred in denying its notions for
summary judgnment and judgnent as a matter of law as to its
statutory and conmon |aw copyright infringenent clainms.® U.F.
argues also that the court erred in directing verdicts in favor of
A-Plus Notes on U.F."s clains of fal se representati on of origin and

deceptive advertising pursuant to 8§ 43(a) of the Lanham Act, 15

'U.F. claims statutory copyright infringement pursuant to 17
US C 8§ 101 et seq., as well as comon | aw copyri ght
infringenent, of witten and oral conponents of its professors
| ectures in fourteen courses taught during the 1990 spring
senester, and one course taught in the 1989 fall senester



U.S.C. 1125(a).? UF. alternatively argues that a new trial is
requi red because the great weight of the evidence is against the
jury's verdict as to the copyright clainms and/ or because the jury's
verdict was tainted by counsel's m sconduct during trial.

Motions for directed verdi ct and judgnent notw t hstandi ng t he
verdict are subject to de novo review. Accordingly, we apply the
same standard the district court nust apply in determ ni ng whet her
to grant the notion. MacPherson v. University of Mntevallo, 922
F.2d 766, 770 (11th G r.1991); Carter v. Gty of Mam, 870 F.2d
578, 581 (11th Cir.1989). W review all of the evidence in the
light nost favorable to, and with all reasonabl e i nferences drawn
in favor of, the nonnoving party. MacPherson, 922 F.2d at 770. |If
the facts and inferences are so strong and overwhelmngly in favor
of one party that the court believes that reasonabl e persons coul d
not arrive at a contrary verdict, the grant of a directed verdict
is proper. Verbraeken v. Westinghouse Electric Corp., 881 F.2d
1041, 1045 (11th Cr.1989) (quoting Boeing Co. v. Shipman, 411 F. 2d
365 (5th Gir.1969)), cert. denied, 493 U S. 1064, 110 S.C. 884,
107 L.Ed.2d 1012 (1990). | f, however, substantial evidence is
presented opposed to the notion, and this evidence is of such
quality and wei ght that reasonable and fair-m nded persons in the
exercise of inpartial judgnment m ght reach different conclusions,
t he notion nmust be denied. Verbraeken, 881 F.2d at 1045. Deni al

of a motion for a new trial is reviewed for clear abuse of

At the outset, we find U.F.'s claimthat A-Plus Notes
intentionally interfered with U F.'"s relationship with the
student notetakers to be without nerit, and affirmthe district
court's grant of a directed verdict to A-Plus Notes on that
i ssue.



di scretion. Hessen ex rel. Allstate Ins. Co. v. Jaguar Cars, Inc.,
915 F.2d 641, 644-45 (11th GCir.1990).

At the outset, we note that on appeal froma final judgnment
after trial, the law of this circuit prohibits review of UF.'s
claim that the district court erred in denying its notion for
summary judgnent as to copyright infringenent. Wenzel v. Boyles
Gal vani zing Co., 920 F.2d 778, 782 (11th G r.1991). As this court
expl ained in Stuckey v. Northern Propane Gas Co., 874 F.2d 1563,
1567 (11th Cir.1989) (quoting Holley v. Northrop Wrl dw de Aircraft
Serv., Inc., 835 F.2d 1375, 1378 (11th Cr.1988)), we do "not
review the propriety of orders denying summary judgnment notions
based on the evidence avail able when the notion was made." The
proper inquiry, rather, is directed to the sufficiency of the
evidence as presented at trial, which the record reveals to be
conpetent support for the jury's verdict for A-Plus Notes on the
copyright clains.

UF. also clains the district court erred in directing
verdicts for A-Plus Notes on U F.'"s clains brought pursuant to §
43(a) of the LanhamAct, 15 U. S.C. 8§ 1125(a). Section 43(a) of the
Lanham Act <creates a federal cause of action for unfair

conmpetition, but is limted to interstate conmercial activities.?

*Qur review of the record indicates that the Lanham Act
clainms were properly within the jurisdiction of the district
court. U F. made a showi ng that the marketing and sale of A-Plus
Not es had an effect upon interstate comerce, see Rickard v. Auto
Publ i sher, Inc., 735 F.2d 450, 453 n. 1 (11th G r.1984), and
JelliBeans, Inc. v. Skating Cubs of Ga., Inc., 716 F.2d 833,
838-39 (11th G r.1983), by presenting evidence that approximtely
fifteen percent of its student body is fromout-of-state, as well
as introducing evidence of a U F. professor's contract to devel op
commerci al study guides with an out-of-state publisher.



Jelli beans, Inc. v. Skating Clubs of Georgia, Inc., 716 F.2d 833,
838 (11th Cir.1983). The section forbids unfair trade practices

involving infringenment of trade dress, service marks, or

trademar ks, even in the absence of federal trademark registration.*

See Two Pesos, 505 U. S. at 768, 112 S.Ct. at 2757; Jellibeans, 716
F.2d at 839; AnBrit, 812 F.2d at 1535. Section 43(a) provides

8 1125 Fal se designations of origin and false descriptions
f or bi dden

(a) (1) Any person who, on or in connection with any goods or
services, ... uses in comrerce any word, term name, synbol

or device, or any conbination thereof, or any false
designation of origin, false or msleading description of
fact, or false or msleading representation of fact, which—

(A) is likely to cause confusion, or to cause m stake, or
to deceive as to the affiliation, connection, or
associ ation of such person with another person, or as to
t he origin, sponsorship, or approval of his or her goods,
services, or commercial activities by another person, or

‘A "trademark" is defined in 15 U.S.C. § 1127 as incl udi ng
"any word, nanme, synbol, or device or any conbination thereof"”
used by any person "to identify and distinguish his or her goods,
i ncluding a uni que product, fromthose manufactured or sold by
others and to indicate the source of the goods, even if that
source in unknown." Two Pesos, Inc. v. Taco Cabana, Inc., 505
U S 763, 768, 112 S.Ct. 2753, 2757, 120 L.Ed.2d 615 (1992). A
"service mark" is identical to a trademark in all respects except
that it is intended to indicate the origin of services, rather
t han goods. Restatenent (Second) of Unfair Conpetition § 9 cnt
f (1994). "Trade dress"” involves the "total inmage of a product
and may include features such as size, shape, color or color
conbi nati ons, texture, graphics, or even particul ar sal es
techniques.” AnBrit, Inc. v. Kraft, Inc., 812 F.2d 1531, 1535
(11th G r.1986) (quoting John H Harland Co. v. O arke Checks,
Inc., 711 F.2d 966, 980 (11th G r.1983)).

In support of its 8§ 43(a) clainms, U F. has cited
trademark, service mark, and trade dress cases, but has not
clearly declared under which category its clains fall.
Central to U F.'s Lanhamclains is its course nunbering
system for which we assume U.F. is claimng 8 43(a)
protection as an unregistered service mark. Regardl ess of
the term nol ogy used, the sanme substantive |egal principles
apply equally to all three categories of marks.



(B) incomrercial advertising or pronotion, m srepresents
the nature, characteristics, qualities, or geographic
origin of his or her or another person's goods, services,
or commercial activities,

shall be liable in a civil action by any person who believes
that he or she is or is likely to be damaged by such act.

15 U.S.C. § 1125(a).

This court held in AnBrit, Inc. v. Kraft, Inc., 812 F.2d
1531, 1535 (11th G r.1986), that in order to establish liability
under 8§ 43(a), the plaintiff nust prove three elenents: (1) its
5

mark is inherently distinctive or has acquired secondary neani ng,

(2) its mark is primarily non-functional,® and (3) the defendant's

Whet her the plaintiff's trade dress is inherently
di stinctive depends upon an exam nation of whether "it [is] a
"common" basi c shape or design, whether it [is] unique or unusual
in a particular field, [and] whether it [is] a nmere refinenent of
a commonly adopted and wel | -known form of ornanmentation for a
particul ar class of goods viewed by the public as a dress or
ornanentation for the goods...." Id. at 1536 (quoting Brooks
Shoe Manufacturing Co. v. Suave Shoe Corporation, 716 F.2d 854,
858 (11th Cir.1983)). |If the plaintiff's trade dress is not
sufficiently distinctive to allow consunmers to identify the
product fromthe trade dress, then the dress does not inherently
serve as an indication of origin and the plaintiff can claimno
right to the exclusive use of the trade dress. AnBrit, 812 F. 2d
at 1536.

Alternatively, a finding of "secondary meani ng"—the
connection in the consuner's mnd between the mark and the
product's producer, whether that producer is known or
unknown—est abl i shes protectability notw t hstandi ng the
i ndi stinctiveness of the trade dress. 1d. "Trademarks and
trade dress nmay be classified as generic, descriptive,
suggestive, or arbitrary. Once conceived as distinct
categories, these rubrics are now commonly viewed as
"central tones in a spectrum’' " with distinctiveness
increasing as it noves toward the suggestive or arbitrary
end of the spectrum 1d. at 1537.

® A[mark] is "functional" if it affords benefits in the
manuf act uring, marketing, or use of the goods or
services with which [it] is used, apart from any
benefits attributable to the [mark's] significance as
an indication of source, that are inportant to
effective conpetition by others and that are not



mark is confusingly simlar.’

UF. clainms A-Plus Notes engaged in msrepresentation of
origin and deceptive advertising during the marketing of its study
guides in violation of 8 43(a) of the Lanham Act, and that the
district court erred in directing verdicts for A-Plus Notes on
t hose cl ai ns. In order to advance its Lanham Act clains to the
jury, U F. was required to present substantial evidence as to al
three el enents: (1) distinctiveness, (2) nonfunctionality, and (3)
confusing simlarity. The district court noted that U F. conceded
before trial that the information it sought to protect—-Aunbers,
pl aces, and tines of course neetings, etc.—+s functional and
ot herwi se nondi stinctive.

U F. focused its appeal on the third el enent—that the court
applied the wong test in assessing its unfair conpetition clains
by relying upon the absence of actual confusion, instead of
det erm ni ng whet her there existed a |Iikelihood of confusion, as to

U. F.'s sponsorship or approval of the A-Plus study guides.® Even

practically avail able through the use of alternative
desi gns.

Restatenment (Third) of Unfair Conpetition § 17 (1994).
™[T] he touchstone test for a violation of § 43(a) is the
“likelihood of confusion' resulting fromthe defendant's adoption
of a trade dress simlar to the plaintiff's.”™ Oiginal

Appal achi an Artworks, Inc. v. Toy Loft, Inc., 684 F.2d 821, 831-
32 (11th Cr.1982). A variety of factors are relevant in
determ ni ng whether there is a likelihood of confusion including
the strength of the trade dress, simlarity of design, simlarity
of the products, identity of retail outlets and purchasers,
simlarity of advertising nedia, the defendant's intent and
actual confusion. AnBrit, 812 F.2d at 1538.

8 The court supported its ruling by stating nmerely that:

Well, there is no confusion here. There is no fal se



if that aspect of U F.'s argunment has nerit, this court has held
that in addition to |ikelihood of confusion, liability under the §
43(a) specifically requires a show ng of nonfunctionality and
di stinctiveness of the plaintiff's mark, which U F. has conceded it
cannot do. Bauer Lanp Co., Inc. v. Shaffer, 941 F.2d 1165, 1170
(11th Gir.1991); AmBrit, 812 F.2d at 1535.

UF attenpts to circunvent this court's requirenent of a
showi ng all three Lanham el enents by relying upon the former Fifth
Crcuit's decision in B.H Bunn Co. v. AAA Replacenent Parts Co.,
451 F.2d 1254 (5th Cr.1971), for the proposition that A-Plus
Notes' actions as a whole created confusion as to the origina
source of the study guides. The "sumof the digits" test in B.H
Bunn Co. was used, however, to assess unfair conpetition clains
brought pursuant to Florida state | aw, not the LanhamAct.® 1d. at
1262, 1263. W have found no authority to the effect that a "sum
of the digits" test wll allowthis court to disregard the absence
of two of the three elenents required under the Lanham Act for an

unfair conpetition claim

advertising, there is nothing. You ought to try this
thing on what the main thene is and, that is, is there
a copyright here and did the defendant violate the
copyright? Al of this other junk—and it is

j unk—shoul dn't even be here. It ought to be gone. And
you shoul dn't be—wahether the university is mad at
anyone, it doesn't nmake a hill of beans.

e further note that the course nunbering systemutilized
by U F. was not a "personalized, ... unusual, nunbering system
... on which custoners mght rely for the reputation and quality
of the product” as that found protectible in B.H Bunn. 451 F.2d
at 1263. A general system of course nunbers, |ocations, and
times has nothing to do with the quality of a product, but is
common to any educational institution. Mere reference to U F.'s
course nunbering systemby A-Plus Notes on its correspondi ng
study guides was within its conpetitive rights.



Wthout "substantial evidence" that the information U F.
sought to protect was both distinctive and nonfunctional, el enents
necessary to prevail under § 43(a) of the Lanham Act, directed
verdicts were appropriately granted in favor of A-Plus Notes. W
accordingly affirm

AFFI RVED.



